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I. INTRODUCTION AND SUMMARY

U S WEST Communications, Inc. (“U S WEST”) welcomes the opportunity to

provide the Federal Communications Commission (“Commission”) comments on

Western Wireless Corporation’s (“WWC”) Petition for Eligible Telecommunications

Carrier status in the state of Wyoming.1  As U S WEST has maintained across its

region, it is more than happy to share the eligible telecommunications carrier

(“ETC”) burden with those who can and will to shoulder it.  The reason U S WEST

submits these comments is that WWC has plainly failed to meet the criteria and

therefore has not shown that it can shoulder the ETC burden.  In other words,

WWC wants the benefits of universal service funding without the burdens.

The Petition suffers from the following flaws:

1. WWC is attempting a bait-and-switch.  It states it offers the supported
services, but not in the form of a universal service offering and not via the
wireless local loop (“WLL”) technology it intends to use for universal service.

                                           
1 Public Notice, Western Wireless Corporation Petitions for Designation as an
Eligible Telecommunications Carrier to Provide Services Eligible for Universal
Service Support in Wyoming, CC Docket No. 96-45, DA 99-2511, rel. Nov. 10, 1999.
Petition for ETC Designation filed Sep. 29, 1999 (“Petition”).
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On the other hand, WWC refused to provide any evidence regarding the WLL
technology or finances;

2. WWC is not actually offering or advertising a universal service offering
throughout the service area (nor has it even made a showing as to its alleged
capacity to do so);

3. WWC did not even address the public interest requirement in non-rural areas
and it made an inadequate showing as to rural service areas;

4. WWC provided no evidence or even allegations that its universal service
offering would be affordable;

5. WWC did not commit to offer at least one unbundled, bare bones universal
service offering; and

6. WWC ignored the landline substitutability and quality requirements.

Because WWC has on the face of its Petition and affidavit failed just about

every requirement, the Petition should be denied.

II. THE PETITION MUST BE DENIED BECAUSE WWC ADMITTEDLY IS
NOT PRESENTLY OFFERING OR ADVERTISING ITS UNIVERSAL
SERVICE PACKAGE ANYWHERE IN WYOMING, NOR HAS IT EVEN
SUBMITTED EVIDENCE THAT IT HAS THE CAPABILITY TO DO SO

Before an applicant for ETC designation can obtain federal funding, the

Commission must determine that the applicant meets all of the Universal Service

obligations which Congress requires of ETCs.  The obligations are specified at

Sections 214(e) and 254 of the Act.  Those obligations include offering and

advertising throughout the service area.  WWC has two specious theories as to why

it meets this requirement despite its admitted failure to actually offer and advertise

a package of universal service using WLL.  First, WWC relies on its alleged offering

of the nine supported services.  However, it admits that it does not offer them in a

package or through its universal service technology, WLL.  Second, it touts its good
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intent to offer a WLL universal service package of some sort at some unknown

price, but only after it obtains ETC status.  These theories constitute a classic bait-

and-switch and make a mockery of the statute.

A. WWC Does Not Currently Offer And Advertise A Basic Universal
Service Package Throughout Its Proposed Service Areas               

The first deficiency of the application on the merits is the undisputed fact

that WWC does not currently offer a basic universal service package.  Neither does

WWC state whether it is using handheld or WLL CPE/technology.  If WWC is

relying on handheld CPE, then any offering would lack the requisite quality and

reliability needed for universal service.  As WWC has testified, conventional cellular

is inappropriate for universal service.2  The main reason is that the handheld units

have very little in the way of power (.5 watts) compared to the WLL units (3 watts).

This manifests itself in a substantially lessened ability to receive a viable signal.

This problem is especially acute in high-cost areas.  At the same time, handheld

cellular service offers a high degree of mobility, which is not on the Commission’s

list of supported services and should not be supported with public funds.

Both Section 214(e)(1)3 and Commission Orders and regulations4 state that,

prior to being designated an ETC, a carrier “shall” offer a universal service package

                                           
2 See In the Matter of the Filing by GCC License Corporation for Designation as an
Eligible Telecommunications Carrier, TC98-146, Hearing Transcript at 39 (attached
hereto as Exhibit A).
3 Congress, made its position clear in Section 214(e)(2): “A State commission . . .
shall . . . designate more than one common carrier as an eligible
telecommunications carrier . . ., so long as each additional requesting carrier meets
the requirements of paragraph (1).”  (Emphasis added.)  If Congress intended
carriers to be able to obtain ETC status based solely on their intent to meet the



4

throughout the service area.  State commissions agree.5  So does the only federal

appeals court to address the issue.6

                                                                                                                                            
strictures of Section 214(e)(1), then it would have said so.  Instead, it used the
present tense (“meets”), and it made clear that Section 214(e)(1) contains
“requirements” for ETC status, not mere “aspirations,” as WWC would have it.
4 The Commission also interprets “shall” as “must,” which of course is the usual
statutory meaning of the term:

Requirement to offer all designated services.  An eligible
telecommunications carrier must offer each of the services set forth in
paragraph (a) of this section in order to receive federal universal
service support.

47 C.F.R. § 54.101(b) (italics in original; underlining added).  Also, in its Seventh
Report and Order, the Commission again used the present tense:  “All carriers . . .
that provide the supported services . . . are eligible for ETC status. . . .”  In the
Matter of Federal State Joint Board on Universal Service, Seventh Report and
Order and Thirteenth Order on Reconsideration in CC Docket No. 96-45, Fourth
Report and Order in CC Docket No. 96-262 and Further Notice of Proposed
Rulemaking, 14 FCC Rcd. 8078, 8113 ¶ 72 (1999); pet. for rev. pending sub nom.
Vermont Department of Public Service v. FCC, No. 99-60530 (5th Cir. 1999).
5 The only state commission and the only state ALJ to rule on the merits of a WWC
application agree.  The South Dakota Commission recently rejected a WWC
application because, as in Wyoming, WWC did not presently have a universal
service offering for the Commission to assess.  In the Matter of the Filing by GCC
License Corporation for Designation as an Eligible Telecommunications Carrier,
TC98-146, ¶ 18 (SDPUC, 5/19/99) (Findings of Fact and Conclusions of Law; Notice
of Entry of Order; hereinafter referred to as South Dakota Order; attached hereto as
Exhibit B).  This was the basis of the rejection of WWC’s Oklahoma application by
an ALJ as well.  Application of GCC License Corporation for Certification as an
Eligible Telecommunications Carrier pursuant to the Telecommunications Act of
1996, Cause PUD No. 980000470 (OCC, 5/13/99) (Official Transcript of Proceedings,
Oral Ruling of the ALJ; attached hereto as Exhibit C).  In addition, the Nevada
Public Utilities Commission (“Nevada PUC”) also rejected WWC’s two consecutive
petitions for lack of evidence.  See letter to Gene DeJordy, WWC from Geoff Helfer,
Nevada PUC, dated Sep. 23, 1998 (attached hereto as Exhibit D) and letter to Gene
DeJordy, WWC from Jennifer Higgins, Nevada PUC, dated Dec. 15, 1998 (attached
hereto as Exhibit E).

WWC can be expected in its comments to tout aspects of the recent ruling from
the State of Minnesota Public Utilities Commission.  See Order Granting
Preliminary Approval and Requiring Further Filings in P5695/M-98-1285, granting
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Perhaps the most persuasive authority however is in the Commission’s own

rules and cases on the topic.  The Commission’s ETC designation procedures

confirm that the statute requires a showing that the applicant presently offers a

universal service offering.7  Moreover, there is precedent in cases of actual ETC

applications adjudicated at the Commission that is on point and that indisputably

                                                                                                                                            
preliminary approval of Minnesota Cellular Corporation’s Petition for Designation
as an ETC, dated Oct. 27, 1999 (Minnesota Order; attached hereto as Exhibit F).
However, there are several salient points WWC is apt not to point out about that
decision.  The first is that it is not final and that U S WEST, the independents and
even MCC’s affiliate have moved for reconsideration.  Second, the application was
not granted outright, but instead received only “preliminary” and “conditional”
approval because of MCC’s failure to provide evidence on numerous issues including
affordability and quality.  Finally, it was silent on the issue of the public interest
requirement in non-rural areas.
6 The Fifth Circuit has weighed in on the issue in its recent decision regarding the
Commission’s First Report and Order on universal service, Texas Office of Public
Util. Counsel v. FCC, 183 F.3d 393 (1999) (“Texas OPUC”); pets. for reh’g. denied.
In the portion of the opinion granting states the ability to impose additional ETC
criteria, the Court clarified the meaning of “shall.”  Id. at 418.  The Court found
that:  “Generally speaking, courts have read ‘shall’ as a more direct statutory
command than words such as ‘should’ and ‘may.’”6  Id.
7 Specifically, the Commission’s procedures state:

[C]arriers seeking designation . . . are instructed to file a petition that
sets forth the following information: . . .

2. A certification that the petitioner provides all services
designated for support . . .;

3. A certification that the petitioner offers the supported services;
and

4. A description of how the petitioner “advertise[s]. . . the
[supported] services. . . .”

Public Notice, Procedures for FCC Designation of Eligible Telecommunications
Carriers Pursuant to Section 214(e)(6) of the Communications Act, 12 FCC Rcd.
22947, 22948-49 (1997) (“FCC Procedures”) (emphasis added).  Thus, these
procedures leave no doubt that petitioners must offer and advertise concurrently
with their petition.
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requires that petitioners currently offer and advertise in order to gain ETC status.8

In Saddleback, the Common Carrier Bureau (“CCB”) followed the FCC Procedures

and held that “to be designated an ETC a common carrier must, throughout its

service area: (1) offer all of the services designated . . . and (2) advertise . . . such

services. . . .”9  Note that the CCB did not require only an intention or a capability to

offer and advertise; it required the applicant to currently offer and advertise.  Fort

Mojave confirmed what is already known from the FCC Procedures and Saddleback:

“to be designated an [ETC], a common carrier must, throughout its service area:  (1)

offer all of the services designated . . . and (2) ‘advertise . . . such services.’”10 The

Commission confirmed this rule even more recently in its Further Notice of

Proposed Rulemaking.11

WWC attempted in its Petition to turn Fort Mojave to its advantage by

focusing on the “will be able to offer” language in the opinion:  “Based on the

uncontested record before us, we find that, subject to the extension of time granted

                                           
8 In the Matter of Petition of Saddleback Communications for Designation as an
Eligible Telecommunications Carrier Pursuant to Section 214(e)(6) of the
Communications Act, 13 FCC Rcd. 22433 (1998) (“Saddleback”); In the Matter of
Designation of Fort Mojave Telecommunications, Inc., Gila River
Telecommunications, Inc., San Carlos Telecommunications, Inc., and Tohono
O’odham Utility Authority as Eligible Telecommunications Carriers Pursuant to
Section 214(e)(6) of the Communications Act, Memorandum Opinion and Order, 13
FCC Rcd. 4547 (1998) (“Fort Mojave”).
9 Saddleback, 13 FCC Rcd. at 22436 ¶ 8 (emphasis added).
10 Fort Mojave, 13 FCC Rcd. at 45499-49 ¶ 2 (emphasis added).  See also id. at 4551
¶ 6
11 In the Matter of Federal-State Joint Board on Universal Service: Promoting
Deployment and Subscribership in Unserved and Underserved Areas, Including
Tribal and Insular Areas, Further Notice of Proposed Rulemaking, CC Docket No.
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above, each of the petitioners offers, or will be able to offer all of the services

designated for support by the Commission.”12  However, WWC shamelessly took the

“will be able to offer” language out of context -- as it has done many times before.

By doing so, the language becomes misleading.  To provide the proper context, one

must observe that the same sentence containing this language also states that the

ruling was “subject to the extension of time granted above.”13  The extension of time

pertained to one petitioner’s current inability to provide toll blocking or toll

limitation.14  Because that petitioner had just “recently” commenced service, and its

switching equipment could not provide toll blocking or limitation, and it

represented it would upgrade its equipment and offer toll limitation in a “short time

frame,” the CCB granted the petitioner a very brief extension of time of less than

six months to upgrade and offer toll limitation.15  Thus, the “or will be able to offer”

language pertains only to this fact-specific situation in which a petitioner is

currently offering all but one of the nine supported services, and its ETC status is

conditioned on its offering the last service, toll limitation, within a very short

timeframe.  In the case at bar, WWC does not presently offer its proposed WLL

universal service package or any portion of it at all.  Nor has it asked for an

extension based on technical inability.  It simply wants the benefits before the

                                                                                                                                            
96-45, FCC 99-204, rel. Sep. 3, 1999 ¶ 73.
12 Fort Mojave, 13 FCC Rcd. at 4553 ¶ 11.
13 Id.
14 Id. at 4553 ¶ 10
15 Id.
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burden, but the statute requires the benefits to follow the burden.  Thus, Fort

Mojave is of no help to WWC.

The foregoing alone requires denial of the Petition as a matter of law.

However, for the sake of completeness, U S WEST will debunk WWC’s other

“reasons” to grant ETC status merely on good intentions.

B. WWC Provides No Evidence That It Can Provide
Universal Service Throughout Its Intended Service Areas

Even if WWC was correct that it is entitled to ETC status if it shows it is able

to offer and advertise a universal service package throughout the service area, its

Petition still fails for lack of a scintilla of evidence in its favor.  In dicta, the South

Dakota Commission went on to point out that WWC unreasonably refused to

provide even a financial plan to support its assertion that it could offer universal

service throughout the service area despite its applications in 13 other states.16  The

same holds true here.

Not only does WWC not offer a universal service package, it does not even

provide evidence that it can provide universal service throughout the service areas

for which it is applying.  WWC’s affidavit does not even mention WLL customer

premises equipment (“CPE”) and technology and merely states the WWC “will” offer

a universal service package.17  WWC has refused to provide evidence regarding the

following key factors:

• the common phenomenon of service gaps or black holes;18

                                           
16Exhibit B, South Dakota Order ¶¶ 20, 24.
17 See Petition at Appendix C, Affidavit of Gene DeJordy.
18 It is very expensive to add capacity, e.g., $200,000 per tower and at least $400 per
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• a map of its current and intended network coverage both legal and actual,
preferably a topographical map (revealing the many obstacles in the state of
Wyoming for cellular signals);

• the current traffic and blocking limits of its network and how it will weather
the significantly increased burdens it will face if WWC is a successful ETC;

• a financial plan, budget or any other evidence showing WWC has the
monetary wherewithal to carry out its beneficent intent at an affordable
price; and

• a technical or engineering model or plan describing how WWC will
implement its good intent.19

The capacity to offer and advertise throughout is absolutely critical to ETC

status.  As noted, Section 214(e)(1) mandates an applicant to presently offer

universal service throughout its intended service area.  Moreover, because of the

Section 214(e)(4) right of relinquishment, WWC could easily become the sole ETC.

In other words, ETCs have replaced the now defunct notion of carrier-of-last-resort

(“COLR”).20  WWC has not demonstrated that it can live up to this obligation, and

its Petition must therefore be denied.

                                                                                                                                            
customer for CPE.  We also know from the Petition that WWC has made similar
applications in at least 12 other high-cost states.  See Petition at 2 n.4.
19 It was just this sort of lack of evidence that confirmed the South Dakota
Commission’s rejection of WWC’s application there.  Exhibit B, South Dakota Order
¶¶ 22-25.
20 COLR is a notion deriving from the old regulatory compact whereby local
providers accepted the duty to provide affordable service throughout their regions in
return for protection of their monopolies.  Now, of course, governmental bodies
wisely have abandoned their side of the deal in favor of a policy to develop
competition.  That wise move, however, has consequences -- a material breach
excuses performance.  In other words, the former monopoly providers no longer
must provide affordable service throughout their regions absent another regulatory
compact.  A new, explicit regulatory compact has been put in place by Section
214(e)(1), and it replaces COLR:  if one accepts the benefits of ETC status in the
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III. THE PUBLIC INTEREST IS A RELEVANT
FACTOR IN ALL SERVICE AREAS                

WWC wrongly presupposes that the Commission will misinterpret the Act as

it does to not require a public interest showing in non-rural areas.  In addition,

WWC’s attempt at a showing in rural areas falls woefully short because it focuses

solely on competition.

Section 214(e)(1) is operative for every service area included in an ETC

application.  As noted, it triggers the evaluation of the applicant’s supported

services to ensure that its ETC eligibility is in accordance with all of the principles

enumerated in Section 254(b).  Those principles expressly include “the protection of

the public interest, convenience, and necessity.”21  U S WEST admits that the last

sentence of Section 214(e)(2) does raise some ambiguity regarding this issue.

However, any ambiguity is erased by the following:  the rest of Section 214(e)(2), the

Fifth Circuit’s interpretation of Section 214(e)(2), the arbitrariness of the distinction

urged by WWC and the absurdity of expecting a Commission to ignore the public

interest in any proceeding without an unambiguous Congressional direction to do

so.

First, Section 214(e)(2) in relevant part states that:

[C]onsistent with the public interest, convenience, and necessity, the
State commission, . . . shall, [in the case of a service area not served by
a rural carrier], designate more than one common carrier as an eligible
telecommunications carrier for a service area designated by the State

                                                                                                                                            
form of universal service support, one must provide affordable service throughout
the service area on request.
21 47 U.S.C. § 254(b)(7).
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commission, so long as each additional requesting carrier meets the
requirements of paragraph (1).

(Emphasis added.)  This confirms that public interest is a requirement as to areas

not served by rural carriers.  In Texas OPUC, the Fifth Circuit confirmed this

interpretation:  “The second sentence then confers discretion on the states to

designate more than one carrier in rural areas, while requiring them to designate

eligible carriers in non-rural areas consistent with the ‘public interest’

requirement.”22

Second, the distinction hoped for by WWC is hopelessly arbitrary,

constituting unreasonable discrimination against non-rural carriers and their

customers.  Under WWC’s view, two equally rural and high-cost neighbors who are

served by different carriers are treated differently.  The one served by a rural

carrier receives the benefit of a public interest ETC requirement, while the neighbor

served by a non-rural carrier does not get the benefit of such a review.  Congress

would not have imposed such unfair discrimination without a clear and

unambiguous statement.

Third, the public interest is the very raison d’etre of the Commission.  Every

decision it makes is influenced, properly, by the public interest.  In its jurisdiction,

it is the guardian of the public interest.  Against this background, one certainly

cannot expect the Commission to turn a blind eye to the public interest in the

absence of a clear Congressional command to do so.  No such command exists.23

                                           
22 Texas OPUC, 183 F.3d at 418 (emphasis added).
23 The Minnesota Commission agreed in its recent ruling regarding a WWC affiliate.
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Consequently, the Commission here must consider public interest factors

(such as affordability, unbundling, quality, landline substitutability, unadorned

package, etc.), even as to U S WEST’s service areas.

IV. UNDER THE PUBLIC INTEREST REQUIREMENT, THE COMMISSION
SHOULD CONSIDER AFFORDABILITY, UNBUNDLING, QUALITY,
RELINQUISHMENT AND LANDLINE SUBSTITUTABILITY, AMONG
OTHERS                                                                                                              

A. Affordability Is At The Heart Of Universal Service
And Must Therefore Be Considered As Part Of The
Public Interest Requirement                                 

WWC’s Petition completely ignores affordability.  Yet, the very first principle

of universal service specified in the 1996 Act incorporates affordability:  “Quality

services should be available at just, reasonable, and affordable rates.”24  This

principle is directly applicable to ETC determinations regardless of the public

interest requirement pursuant to the directive in Section 214(e)(1) that ETC

determinations be made “in accordance with section 254.”  Obviously, therefore, it is

a necessary part of the public interest inquiry.25  WWC’s failure to attempt a

showing or even reveal its price is therefore fatal to its application.26

                                                                                                                                            
Minnesota Order at 19-20.
24 47 U.S.C. § 254(b)(1).
25 Again, the Minnesota Commission agreed.  Minnesota Order at 6, 11, 20-21.
26 WWC has, in the past, erroneously claimed that the Texas OPUC decision stated
that the Section 254(b) principles, of which affordability is one, cannot be ETC
criteria.  The Texas OPUC court did no such thing.  Although the Court did state
that the Section 254(b) principles were indeed principles, it did not have occasion to,
nor did it, eliminate them from the ETC test.  The quotes in WWC’s Opening Brief
were taken out of context and applied to the adequacy of the Commission’s cost
model and the Commission’s authority to prohibit disconnecting local services, not
whether the Section 254(b) principles can form the basis of ETC criteria.  Texas
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B. To Preserve The Public Interest In Not Subsidizing Cream-
Skimming, The Commission Should Require That WWC
Offer At Least One Unbundled Universal Service Offering

U S WEST has consistently pointed out the need to mandate ETCs to offer at

least one unadorned universal service offering to prevent the misuse of universal

service support to aid cream-skimming.  The Texas OPUC Court agreed that this

was the better policy, stating:

We agree that the statute’s plain language does not reveal Congress’s
unambiguous intent.  It is not evident, however, that the FCC’s
interpretation of the statute meets even the minimum level of
reasonability required in step-two review.

Section 214(e)(1) plainly requires carriers receiving universal service
support to offer such supported services to as many customers as
possible.  Thus, an eligible carrier must offer such services “throughout
the service area” and “advertise the availability of such services.”  This
requirement makes sense in light of the new universal service
program’s goal of maintaining affordable service in a competitive local
market.  Allowing bundling, however, would completely undermine the
goal of the first two requirements, because a carrier could qualify for
universal service support by simply offering and then advertising
expensive, bundled services to low-income customers who cannot afford
it.27

                                                                                                                                            
OPUC, 183 F.3d at 411, 421.

WWC has also frivolously contended in other proceedings that affordability
review of its universal service offerings is preempted by Section 332(c)(3)(A).
Suffice it to say that Section 332(c)(3)(A) is not a bar for two separate and
independent reasons.  First, that subsection applies only to states, not to the
Commission.  Moreover, mere affordability review of only universal service offerings
stops short of  full blown “rate regulation,” which is what the statute preempts.  Id.
at 432.
27 Id. at 420.



14

The Court even went on to label the Commission’s interpretation -- that such a

requirement was not proper -- “unreasonable.”28

The Court nevertheless reluctantly held that the Commission had not acted

unlawfully in not imposing such a requirement.  The Court made clear its “decision

is a close one.”29  Moreover, the holding must be fully understood as a product of two

factors.  First, the standard of review was extremely low.  To reverse, the Court

could not simply believe the Commission had made a mistake; rather, it must find

that the Commission’s view was ‘“arbitrary, capricious,’ [or] ‘manifestly contrary to

the statute.’”30  Second, the saving grace, found the Court, was an inchoate

commitment by the Commission to terminate support to cream-skimmers.31  In

other words, because the Commission did not completely ignore the cream-

skimming problem, it felt constrained to affirm.

However, just because the Court affirmed does not mean that this

Commission should not revisit its misguided decision.  As U S WEST and the Fifth

Circuit have demonstrated, the unadorned package requirement is indeed necessary

to protect the public interest, and the Commission should reverse course and

approve of its use.  In this case, this requirement has been failed and the Petition

therefore must be denied.

                                           
28 Id.
29 Id.
30 Id.
31 See id.
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C. Quality Is An Indisputable Element Of The Public Interest

As noted above, the very first principle of universal service identified in the

1996 Act incorporates quality of service.  47 U.S.C. § 254(b)(1).32
   Thus, it cannot be

seriously disputed that it must be considered as part of the public interest

requirement.33  Nevertheless, WWC’s Petition is silent on this point.

D. Due To The Existence Of An Absolute Right To Relinquish,
The Commission Must Apply Landline Substitutability
As Part Of The Public Interest Requirement                        

The Act allows an established ETC to relinquish its designation (and

relinquish operations in the service area) upon the designation of another carrier as

an ETC.  Pursuant to the Act:

A State Commission . . . shall permit an eligible telecommunications
carrier to relinquish its designation as such a carrier in any area
served by more than one eligible telecommunications carrier.  An
eligible telecommunications carrier that seeks to relinquish its eligible
telecommunications carrier designation for an area served by more
than one eligible telecommunications carrier shall give advanced
notice to the [Commission] of such relinquishment.  Prior to permitting
a telecommunications carrier designated as an eligible
telecommunications carrier to cease providing universal service in an
area served by more than one eligible telecommunications carrier, the
[Commission] shall require the remaining eligible telecommunications
carrier or carriers to ensure that all customers served by the
relinquishing carrier will continue to be served, and shall require
sufficient notice to permit the purchase or construction of adequate
facilities by any remaining eligible telecommunications carrier.  The
[Commission] shall establish a time, not to exceed one year after the

                                           
32 Like affordability, quality is an ETC criterion regardless of the public interest
requirement by virtue of Section 214(e)(1)’s requirement that ETC determinations
be made “in accordance with section 254.”
33 The Minnesota Commission agreed with this proposition as well.  Minnesota
Order at 10, 20.
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[Commission] approves such relinquishment under this paragraph,
within which such purchase or construction shall be completed.34

Under 47 U.S.C. Section 214(e)(1), an ETC is required to offer the services

that are supported by the federal universal support mechanisms under Section

254(c) throughout the entire service area for which the designation is received.  An

ETC must provide complete coverage even if another carrier within the same

exchange has received ETC designation.  Thus, Sections 254 and 214(e) operate in

concert to spread the erstwhile unilateral obligation to provide universal service

among all ETCs within a designated area and to give the incumbent local exchange

carrier the option to be released of that responsibility entirely if a second ETC is

designated within the same area.

If there are multiple ETCs in a service area and one ETC seeks to relinquish

its ETC status in that area, the Commission is required to allow it to withdraw.

That withdrawal places the responsibility for serving the entire area squarely and

solely upon the remaining ETC(s).35  This requires the Commission to evaluate

closely the applicant’s ability to offer supported services if it were to become the sole

provider of such services in the service area, i.e., “substitutability.”  Because an

ETC is required under federal law to provide supported services to any customer

who requests it within the designated area, the Commission must of necessity

evaluate the possibility that the ETC might become the only ETC provider in a

                                           
34 47 U.S.C. § 214(e)(4) (emphasis added).
35 Minnesota Order at 18.
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particular exchange.  This “substitutability” assessment is critical to a full

evaluation of an ETC application.

Moreover, pursuant to the Act, each ETC applicant must demonstrate an

ability to provide services throughout the designated service areas by using its own

facilities, or a combination of its own facilities and resale.  An ETC applicant must

have the ability to construct new facilities, if that would be necessary to serve a

requesting customer.  The ETC cannot rely upon the incumbent, or another ETC, to

build the facilities in lieu of placing its own.

WWC ignored this requirement as well.  Consequently, the Petition must be

denied on this ground too.

V. CONCLUSION

For the reasons discussed above, the Commission should deny WWC’s

Petition for lack of a universal service offering or even a showing of capacity to offer

and advertise a universal service offering throughout its proposed service areas.

Absent dismissal, the Commission should enforce the offer-and-advertise
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throughout requirement as well as the public interest requirements of

affordability, quality, unbundling, and landline substitutability and deny ETC

status.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

By: Steven R. Beck
Steven R. Beck
Suite 700
1020 19th Street, N.W.
Washington, DC  20036
(303) 672-2736

Its Attorney

Of Counsel,
Dan L. Poole

December 17, 1999
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